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130, 22 L. B. A. 351, between injuries caused by an accident connected with 
the means and appliances of transportation and those otherwise caused. 

" The application of the maxim in general is manifestly a subject on which a 
great variety of circumstances may be involved and in which a slight change of 
circumstances may change the decision." 

The following additional authorities may be consulted with profit: 10 Cent. 
L. J. 26 (article by Seymore D. Thompson); 40 Cent. L. J. 161; Bahr v. Lam- 
bard (N. J.), 21 Atl. 167; Smith v. Gaslight Co., 129 Mass. 318; Dixon v. Plume 
(Cal.), 33 Pac. 268; Sullivan v. R. R. Co. (La.), 2 South. 586. 



Powers v. Carter Coal & Iron Company.* 

Supreme Court of Appeals : At Wytheville. 

June 19, 1902. 

1. Judgments by Default — Correction under Code, sec. 3451 — Nunc pro tunc 
orders — Conditions. When, on an application to a trial court to correct a 
judgment by default, under the provision of sec. 3451 of the Code, it 
appears that no order was entered by the court on the day to which a notice 
of a motion for a judgment was returnable, but that judgment by default 
was entered at a subsequent term, it is within the power and discretion of 
the court to enter an order nunc pro tunc to validate the judgment, as be- 
tween the original parties, and to annex a condition thereto that such judg- 
ment shall not affect the rights of innocent third persons whose rights have 
accrued since the original judgment, and before the nunc pro tunc order. 
Such order, when made, is an entirety, and is not valid as to the judgment 
and void ^s to the condition. The two provisions are dependent on each 
other. 

Appeal from a decree of the Circuit Court of Wise County pro- 
nounced December 7, 1900, in a suit in chancery wherein the appel- 
lee was the complainant, and the appellant and others were the de- 
fendants. Affirmed. 

The opinion states the case. 

W. H. Werth, W. H. Bond, B. E. Chase and A. A. Sheen, for the 
appellants. 

Bullitt, Kelly & Hull and Fulton & McDowell, for the appellees. 

Cardwell, J., delivered the opinion of the court. 

J. A. Miller, sheriff of Dickenson county, for the benefit and at 
the cost of W. S. Powers and W. A. Powers (sometimes called W. 

* Reported by M. P. Burks, State Reporter. 
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A. Powers, Jr.), trading under the firm name and style of Powers 
Bros., issued a notice to Jane Damron, principal, and Cummins 
Kiser and J. A. Hughes, her sureties, that he would move the 
County Court of Dickenson county on the 12th day of April, 1898, 
being the first day of the April term of the said court, for a judg- 
ment on a suspending bond in the penalty of $60, executed by Jane 
Damron, and her said sureties, to the said Miller, S. W. C. for, etc., 
and forfeited. This notice was served only upon Kiser and 
Hughes, and there was no order made by the clerk of the County 
Court of Dickenson County at the April term, 1898, docketing and 
continuing the motion, but on the 10th day of May, during the 
succeeding term of Dickenson county court, judgment was entered 
in favor of Powers Bros, against Kiser and Hughes for the penalty 
of the suspending bond, to-with, $60 and costs, which judgment was 
docketed in the Clerk's Office of Dickenson County Court, and an 
abstract thereof was, on the 23d day of June, 1898, docketed in the 
clerk's office of Wise County Court. On the 11th day of August, 
1898, Powers Bros, instituted a chancery suit in the Circuit Court 
of Wise county against Jane Damron, Cummins Kiser, and J. A. 
Hughes to subject to the payment of the aforesaid judgment a tract 
of land belonging to Kiser, situated in Wise county, and, at the 
same time caused to be recorded in the County Court clerk's office 
a lis pendens setting forth the object of this chancery suit, a descrip- 
tion of the land sought to be subjected to the satisfaction of the 
judgment asserted therein, etc. This bill was taken for confessed, 
and a decree made thereon at the September term of the court fol- 
lowing, directing a sale of the land described in the bill, and that 
sale was made ou the 7th of December, 1898, by the commissioner 
of the court appointed for the purpose, and W. A. Powers, Jr., be- 
came the purchaser of the land at the price of $200. The sale 
was reported to the court and confirmed, and subsequently the 
purchaser paid the whole of the purchase money in cash, and a 
deed for the land was made to him by the commissioner of the 
court, pursuant to a decree entered on the 12th of April, 1899, 
which deed W. A. Powers had recorded in the clerk's office of Wise 
County Court. 

On the 1st day of August, 1899, Cummins Kiser and J. A. 
Hughes mo red the Judge of Dickenson County Court, in vacation, 
under section 3451 of the Code, to annul, vacate and set aside the 
order of May 10, 1898, rendering the judgment against them be- 
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fore mentioned, setting forth, among other things, as the grounds 
for the motion, that there was no order docketing and continuing 
the motion for the judgment at the April term of the County Court 
of Dickenson, to which the notice of the motion for the judgment 
was made returnable, and this motion to vacate the judgment was 
continued until August 15, 1899, when it was met by a counter- 
motion on the part of Powers Bros, that the Judge of the County 
Court enter an order nunc pro tunc correcting the former order 
complained of, that is, to enter an order nunc pro tunc docketing 
the motion for judgment on the suspending bond as of April 12, 
1898, and continuing the motion to the May term following; but 
the Judge of the County Court overruled the motion of Powers 
Bros, and entered an order vacating the judgment. From this 
order Powers Bros, obtained a writ of error and supersedeas from 
the Circuit Court of Dickenson county, which, upon a hearing, re- 
sulted in a reversal of the judgment of the County Court, but upon 
the condition that the nunc pro tunc order provide that the judg- 
ment of May 10, 1898, should have no other effect than a personal 
judgment as of May 10, 1898, against Cummins Kiser and J. A. 
Hughes, and be a lien only upon such real estate as they or either 
of them owned at the date of the order, and should not be a lien 
upon the real estate sold and conveyed by Cummins Kiser to Carter 
Coal & Iron Co., or in any way affect that land (which is the land 
in controversy here), and the order of the Circuit Court, which in 
its opinion the County Court should have entered, contains the 
provisions stated. To this judgment of the Circuit Court there 
was and could have been no writ of error, the amount involved be- 
ing less than $500. 

The surface of the land referred to in the order of the Circuit 
Court of Wise county was purchased by the predecessors in title 
of the Carter Coal & Iron Co. from Cummins Kiser in September, 
1897, under an executory contract, evidencing the sale, which 
was never recorded — the mineral rights in the land having been 
theretofore acquired — and it was not until January, 1899, that 
Kiser conveyed the surface of the land to the Carter Coal & Iron 
Co., when the purchase price therefor, $2,933.92, was fully paid, 
and the deed of conveyance recorded, but the possession of the land 
in the Carter Coal & Iron Co. and its predecessors in title prior to 
the deed from the commissioner of the Circuit Court of Wise county 
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conveying the land to W. A. Powers, Jr., was actual, open, and 
notorious. 

To the first August rules, 1899, the Carter Coal & Iron Co. in- 
stituted a suit in chancery in the Circuit Court of Wise county 
against W. A. Powers, Jr., and others, the object of which was to 
annul and set aside the deed from the commissioner of the Circuit 
Court of Wise county to W. A. Powers, Jr., as being a cloud upon 
the Carter Coal & Iron Company's title to the land in question; the 
bill in that case setting out that the judgment upon which the pro- 
ceedings were had which resulted in the deed to W. A. Powers, Jr., 
was a nullity, and the reasons therefor. 

On the 4th of September, 1899, Cummins Kiser and J. A. 
Hughes filed a bill of review in the original chancery cause of 
Powers Bros, against Cummins Kiser et als. in the Circuit Court 
of Wise county asking that the whole proceedings in that cause be 
reviewed, reversed, and set aside, for reasons fully set forth in the 
bill, among which, and the only one that we need here consider, was 
that the judgment upon which all the proceedings were had in that 
suit and which led up to the deed to W. A. Powers, Jr., for the 
land in question, had been set aside and annulled by the County 
Court of Dickenson county on the 15th day of August, 1899, as 
hereinbefore stated. Subsequently, the bill of review was amended, 
setting forth the order of the Circuit Court of Dickenson county 
of October 10, 1899, upon the writ of error and supersedeas to the 
judgment of the County Court to which we have above referred; 
and, this cause coming on to be heard December 7, 1900, upon the 
bill of review as amended, and the exhibits therewith, on the 
demurrer and answer of W. S. and W. A. Powers, on the joinder 
in the demurrer and the general replication to the answer, the court 
granted the prayer of the bill of review, annulling all the decrees 
in the cause prior to September 4, 1899, and dismissing the original 
bill at the costs of Powers Bros. From this decree no appeal is 
taken. 

On the same day, to-wit, the 7th day of December, 1900, the 
cause of Carter Coal & Iron Co. v. Powers Bros, et als. came on to 
be heard on the original and amended bill of the complainant, the 
answer thereto of W. A. Powers, Jr., and the general replication 
thereto, on the amended bill taken for confessed as to the other 
defendants, on the record in the chancery cause of Powers Bros, v. 
Cummins Kiser et als., including the proceedings on the bill of re- 
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view in said cause, on the exhibits filed with the bill and amended 
bill, on the exhibits filed with the answer of W. A Powers, Jr., 
and on the depositions taken on behalf of complainant and W. A. 
Powers, Jr. Whereupon it was decreed and ordered that the deed 
of April 12, 1899, by W. H. Bond, special commissioner in the 
cause of Powers Bros. v. Cummins Riser et als. to W. A. Powers, 
Jr., be cancelled, annulled, and held for naught, that W. A. Powers 
be thereby perpetually enjoined and restrained from asserting 
claim to the land attempted to be conveyed by said deed, and that 
the complainant recover its costs, etc. From this decree an appeal 
was obtained from one of the judges of this court. 

While the petition for the appeal represents that the appellant 
is aggrieved by two decrees entered on the 7th day of December, 
1900, the one in the cause of "Powers Bros. v. Cummins Riser et 
als," and the other in the cause of "Carter Coal & Iron Co. v. 
Powers Bros, et als.", no appeal is taken in the first named case, 
and a certified transcript of the record in the second named cause 
alone is brought up to this court. The two cases were never con- 
solidated or brought on to be heard together at any time; but, if 
it were conceded, as counsel for appellant contends, that we could 
review, on this appeal, the proceedings which led up to the decree 
upon the bill of review in the case of Powers Bros. v. Cummins 
Riser et als., the only question that we need to consider is, what 
was the effect to be given to the judgment of the Circuit Court of 
Dickenson county upon the writ of error to the judgment of the 
County Court? 

The judgment of Powers Bros. v. Riser and Hughes was a judg- 
ment by default, and liable to be avoided under the statute, sec. 
3451 of the Code, until made final and conclusive by a nunc pro 
tunc order of the court rendering the judgment, docketing the 
motion for the judgment on the suspending bond, and continuing 
the motion to the May term of the court following, when the judg- 
ment was given, there having been no such order entered in the 
County Court on the day to which the notice of the motion for the 
judgment was to be made. Parlcer v. Pitts, 1 H. & M. 4; Amis v. 
Roger, 7 Leigh 223; 2 Barton's L. Pr. 1046. 

The motion of Powers Bros, in the County Court for the nunc 
pro tunc order was based solely on a supposed pencil memorandum 
of the judge of that court at the April term of the County Court, 
1898, and he refused absolutely to make the order. Powers Bros. 
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applied for and obtained from the Circuit Court a writ of error to 
the judgment of the County Court, and, upon a hearing, the Cir- 
cuit Court, as we have seen, reversed the County Court, and en- 
tered the nunc pro tunc order upon the terms and conditions stated 
therein. 

It is contended for appellant that the judgment of the Circuit 
Court upon the writ of error, in so far as it settled the question as 
to the right of Powers Bros, to have the order nunc pro tunc, was 
within its jurisdiction, final and conclusive, but as to the "terms 
and conditions" upon which the order was made, its judgment was 
coram non judice and void. 

It is said by Freeman, in his work on Judgments, sec. 66 : "The 
entry of judgments or decrees nunc pro tunc is intended to be in 
the furtherance of justice. It will not be ordered so as to affect 
third persons who have acquired rights without notice of the ren- 
dition of any judgment. Generally such conditions will be im- 
posed as may be necessary to save the interest of third parties, who 
have acted bona fide, and without notice; but if such conditions 
are not expressed in the order of the court, they are, nevertheless, 
to be considered as made part of it by force of the law. The public 
are not expected or required to search in unusual places for evi- 
dence of judgments. They are bound to take notice of the regular 
records, but not of the existence or signification of memoranda made 
by the judge, and upon which the record may happen to be after- 
wards perfected." 

The rule of law as stated in 15 Amer. & Bng. Enc. of Pr. 288, is : 
"A court, upon an application to open or vacate a judgment, may, 
in the exercise of its discretion, impose such terms upon the appli- 
cant as a condition of granting such application, as under the cir- 
cumstances it may see fit, or it may grant the application and open 
or vacate the judgment unconditionally without the imposition of 
terms; it being entirely in the discretion of the court to impose 
them or not, according to its view of what the justice of the case 
requires." And in 1 Black on Judgments, sec. 137, it is said: 
"When a judgment is entered nunc pro tunc, its effect, so far as it 
operates by relation to the earlier date, must be confined to the 
rights and interests of the original parties; at least it will not be 
allowed to work detriment to the rights of innocent third persons 
acquiring interests without notice of the rendition of any judg- 
ment." To the same effect is the opinion of the court in the Avell 
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considered case of McCormick v. Wheeler, 36 Ills. 114, which was 
very much like the case we have under consideration. 

In acquiring title to the land in question, the Carter Coal & Iron 
Co. and its predecessors in title were bound by what the records 
of Wise County Court clerk's office gave them notice of. But what 
was that? The records of Wise county showed a judgment of the 
Dickenson County Court of May 10, 1898, and the records of Dick- 
enson County Court showed that a notice of a motion to be made 
on the first day of the April term, 1898, against Jane Damron, 
Cummins Kiser and J. A. Hughes on a suspending bond executed 
by them to Miller, S. W. C. for benefit, etc., of Powers Bros, was 
issued and served on Kiser and Hughes, but the order book of the 
court, which is the official record of the court's proceedings, con- 
tained no order docketing the motion, noting the appearance of the 
defendants or either of them, and continuing the motion to the May 
term of the court following. 

It is nowhere questioned that every application to the court to 
enter up a judgment nunc pro tunc, or what is the same thing in 
effect, to cure by such an order a defect in the proceedings upon 
which the judgment was originally entered, is an application ad- 
dressed to the discretion of the court, and in this case, the Circuit 
Court of Dickenson county having jurisdiction to review, upon a 
writ of error, the judgment of the County Court denying the nunc 
pro tunc order applied for by Powers Bros., and vacating the judg- 
ment in question, and to enter such judgment as in its opinion the 
County Court should have entered, it was clearly within its juris- 
diction to affix to its judgment such terms and conditions as it 
deemed just and right. As has been well said in the argument, if 
the right to impose conditions had not existed in the Circuit Court, 
that Court might have affirmed the judgment of the County Court 
annulling the judgment. 

It is equally as clear, we think, that the judgment of the Circuit 
Court cannot be separated into two distinct divisions, one of which 
was within the power of the court, and the other coram non judice. 
It must be taken as a whole because its two divisions are dependent, 
the one upon the other, and must, therefore, stand or fall as a 
whole, and in either event the lien of Powers Bros.' judgment on 
the land in question is destroyed. This apparent lien upon the land, 
on whicb all the proceedings and decrees leading up to, and result- 
ing in the sale and conveyance of the land to appellant were based, 
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having been set aside by a court of competent jurisdiction, the de- 
cree of the Circuit Court of Wise county on the proceedings upon 
the bill of review in the cause of Powers Bros. v. Kiser et als., set- 
ting aside and annulling those proceedings and decrees could not 
have been other than it was. And this decree having been entered 
and considered by the same court in passing upon the rights of the 
parties to the suit of the Carter Coal & Iron Co. v. Powers Bros, et 
als. the court had no other course open to it but to make the decree 
it did, setting aside, annulling and holding for naught, the deed 
from Bond, special commissioner in the cause of Powers Bros. v. 
Kiser et als., conveying the land in question to appellant, and per- 
petually enjoining and restraining him from asserting claim to the 
land attempted to be conveyed by that deed. 

The decree appealed from is plainly right, and must be affirmed. 

Affirmed. 

NOTE. — The precise point settled in this case seems not to have heretofore 
arisen in this State, namely that, in entering a nunc pro tunc order, validating a 
previously invalid judgment, the court may put the plaintiff on terms not to 
avail himself of the benefits of the judgment, as against supervening rights 
of third parties. This practice seems based on sound principle, and to be sup- 
ported by the authorities. 



George and John Jones v. Commonwealth.* 

Supreme Court of Appeals : At Wytheville. 

June 26, 1902. 

1. Criminal Law — Venire facias — General objection — Failure of counsel to specify. 

A general objection to a writ of venire facias in a felony case, without stating 
cause, is sufficient to raise any objection apparent on the face of the writ. 
It is the duty of counsel, however, as officers of the court, when requested 
by the court to do so, to point out such errors and defects in the writ as they 
have knowledge of, but their failure to do so will not deprive the prisoner 
of the benefit of his objection on a writ of error. 

2. Criminal Law — Venire facias — Summoning wrong number of jurors. A venire 

facias is an indispensable process for the summoning of a jury in a felony 
case, but a venire facias which directs the summoning of a different number 
of jurors from that required by the statute is a void process, and there can 
be no valid trial thereunder. 

3. Criminal Law — Venire facias — Error on face. It is not incumbent on a pris- 

oner to show that he has been injured in consequence of an error apparent 
on the face of a writ of venire facias when he has made objection thereto in 
due time. 

* Reported by M. P. Barks, State Reporter. 



